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"I HE (aid Alexander Mon,; + upon the ſecond day of November i66g, purchaſed _ 
j | and Obrained from Sir Archibald Primroſe then Clerk Regiſter, the Office of - 


.  anOrdinary Cletk of Seffion, during all the days of his Life unremovyable; 
- As the Gift of the ſaid Office herewith produced, more fully bears, By Vet- 


tue whereof, and conſidering that the ſaid Sir Archibald Primroſe, was by his Gift Rati- 


hed in Parliament, Expreſly and Fully Impowered, during all the dayes of his Liſe- 
_ time, toChoile and Appoint Clerks of Seffion , one or more, during their Literimes, 

mn the expreſs words following, (Cum plena & abſoluts poteflate ei durante Patio axtediffo, 
ehigendi, bcandi, & Conftituendi Clerieos, deputatos, &- ſubftitutos, unum ſer plaret in diffo officis 
durante vita diflorum deputatornn & ſubſtitutorum, idque ſemper pront ei expedire,vel emoluments 
ſubditorum noftrorum in exequendis diftis officiis conducere videbitar,) A 


ars nd that the ſaid Sir 
Archibald did name tothe Parliament fix Clerks to ſerve mn parliament and Scſlion, 
. who were ſworn and admitted, andapproven in Parliament and Scffion, and their 


Rights ratified in Parliament; It is evident that the ſaid Alexander had good and un- 
doubted Right to his [aid place and office, ſo that except upon the account of Malver- 
ſation lawtully found and proven againſt him, he could not poſſibly be remoyed. 
Yer true itts, Thar after he had ſerved faithfully in the ſaid office for leyeral years; 
and notwithſtanding of his former many ſervices & ſufferings in the wars for the Roy- 


gl Family, and his Country : Nevertheleſs upon a letter impetrat from King Eberles 


the ſecond tothe Lords of Seffion, bearing for all other caules, that it was his majeſties 


pleafare, That there ſhould be onlyThree Ordinary Clerks of Scffion , according to 
the ancient Conſtitution ; He was ſummarly upon the 20 of June 16 | 


76, turned our 
by the Lords of Seſſion: who did arbitrarly modific leven Thouſand Merks for his 
Office to be payed to him by the deceaſt Mr. John Hay his Colleague. | 
 Wheahis Majcſties Letter was read, the ſaid Alexander Monro pleaded, that by Ours, 
and the common Law, the Lords could not watrantably proceed thereupon, to derex- 
- mine any thingeoncerning his office? which was his property: And to which he hdd 
as good Right as Any man had to-his Eſtate. . And having offered ſeyeral Grounds in 
Law to clear the ſame, he crayed to be heard by his Lawyers : And offered to under- 
go any tryal, as to what ever miphr concern the diſcharge of his office: And the Vere- 
dict of all or any whoſe affairs had been avany time amongſt his hands, Whether e- 
yer he had malverſed or Exterſed, or had becn defeQive in his Dury, or had done any 
thing unworthy of aClerk of the Seffion: And he urged tutrher, That ſuch Letters were 
many times imperrate upori miſrepreſentation; and therefore craved ſome competent 
rime to inform his Majeſty of che nature of his Right, and of his ſervices done to the 
Royal Family and his Country, at the Engagemenc 1648: Andin Ireland in Anzo 1645. 
And at Worceſter with his Majeſty, (where his Brother 1 jevtenans Colonel Monro was kill'd; 
and himſelf taken priſoner:) And in the Highlands inthe years 1653; and 1654; and 
other Occafions; Nothing doubring _ his Majeſty were rightly centormed, he 


might 
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might rather expe a better imployment by his Majeſties Free gift, Then to ſuffer pre- 
judice in his properry & Offi:e,/which he had purchaſed wich his own money )chrough 
any thin. which might flow from his Majeltics hands. . To which jt was anſwered, Tnac 
he might uſe theſe picadingson his Services, T'o be one of the threeClerks appointed by 
his Majeſty. Andtotbat he replyed,. That he could not be one of the three withour 
wrong done to others who had -undoubted right; And he crayed no more but the peace- 
able poſſeſſion of his own. Then he was commanded to remove, And when he was 
gone, Sentence was pronounced, Removing bim from his Office, and appointing his Colleague to 
5 him 7990 Merkg. Which Sentence was never intimat to him in the ordinary way; 

or was he (uffered to return again, Wherefore he re{olyed the next morning totake 
bis place in the Houſe, and being near to go in , he was pulled hack by Force by 
ſome Friends who-to!d him, he would be lent into priſon if he attempted it. And 
though he aniwered, it would be conyenient for him to be ſo treated, yet they carried 
him away Violectly. 

Now by wit is ſaid above, it 1s evident that he was caſt out of his Right and Office 
by Violence compleated againſt him, after all che Refiſtance he could make. 

Whereby having ever fince been debarred from his ſaid Office, and Right, 
and wanting opportunity to apply for redreſs, till rhe Jate happie tevolution ; He 
did addreſs himtelf by ſupplication to his Grace their Majeſties bigh Commiſhoner, 
and Eſtates of Parliament, craving that his caſe a foreſaid might be taken into con- 
ſideration , and that his Right ro his Office, and the illegal and Awful way of his 
being thruſt therefra, might be declared, and he thereupon reponed, and for that 
effet; that his cale might be recommended to the conſideration of the Commiſſion 
of Parliament, appointed for fines and foretaultures to cognolce thereupon, after hear- 
ing of parties; And accordingly the affair baving been remitted to the ſaid commiſſion, 
And the partics having intereft, being cited ro compear , and the ſaid purſuer at the 
laſt peremptoric dyet , appointed be the {a'd Commitſh-»n, having compeared with 
his Procurators , reſumed his Iy be]: Viz. That he had good and undoubted Right co 
bis faid Office of Clerkſhip , Bur was awtully and illegally thruſt therefrom, by coneuſ- 
fron, and ſuch force of Authority, 1n manner foreſaid , as he was not able to reſiſt. And 
therefore-chat the ſame might be-{o tourd and declared,and he thereupon in Juſtice re- 
poned to bis {aid Office aud Right. | . ED 3 | 

Againſt which it was alleaged be the Defenders, viz.T he Officiating Clerks perſonally 
prefent , with their Procurators, 'That 1me. The ſaid Puriuer had never a legal Tit- 
tleto the Clerkſhip « In reſpe&t, Thar by an AQ of Parliament, Anno 1621. the num- 
ber of Clerks were Reſtricted ro Three , and the Puriuer being bur One ot Sex, was 
ſuper numerarie. And that by the ſaid AQ of parhament, no perſon could- be joyned to 
any of the Three Clerks, without the Clerks own conlent : And that no patent in 
favours of Sir Archibald Primroſe, Anno 1661,1mpoweting him to name more as one Clerk 
in one Office, nor avy Confirmation in Parliament, of ſuch an Nomination by Sir 
Archibald in favours of the Puriuers Author, could import any Derogation from the 
{aid old ſtanding AC of Parliament 1621. 2do.Ir was alleaged, 1 hat as the Purſuer had 
no Right, ſo could not the way and manner of turniug himout of his Clerkſhip by the 
Kings Letter, and Ordinance of the Lords thereupon, be underſtood an AR of. Con. 
cuſhion, or Aw upon him ; In Reſpe& thar the Kings Lerter was founded upon, and 
related to the ſaid Ancient and Standing Laws And that the Lords did. juſtly debarr 
the ſaid Purſuer as wanting a legal Title, and that there was no force uled againſt 

him. | : | | 
To both which Points, ic having been Anſwered be the Purſuer, Thar as to the 
Arguments anent his alleaged not having a Right, The ſame were both Calumnious 
and Irrelivant. Bzcauſe 1m. T he preteaded AQt of Parliament 1621 , isbut a privar 
AR conceived in favours of the then Incumbents, rhat no perſon ſhould be joyned to 
any of them without conſent, and was never a publick Law. 249. Thar it islatent 
ro this hour, and-never ſo much as mentioned in the Printed Index of unprinted Aﬀs 
of that Parliament. J#ze. T har ever fince there have nevertheleſs been ſix perſons officiar 
ing.as is notcourly known. 4to- That the very words of the Statute allows of two perſons 
in cach Office, declaring nevertheleſs, the principal Offices and Clerkfhips to be bur 
three which was never contraverted. $to. That the Defenders in their print confefles, 
that there was no conſent of Incumbents ſv much as required ſince the Year 1630, 
| | nor 
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nor can the World demonſirate any pretended conſent was adhibit ex neceſſitate, of the 
Laws requiring it.6to, That in Anno 1661,when the PurſuersAuthor was admitted Gletk . 
and joyned in the Office with Hayſftoun, there was a total Vacancy, & Hayſtoxn having 
been admitted but toa half of the Office, had no farder Intereſt roObtrud the want of 
his Conſent to his Colleague, then bis Colleaguero. him. 7Jmo. That asthe pretended = 
AQ 1621, was never a publick Law, nor the Rule of eſtabliſhing the Clerkſhips. So 
in the Year 1661, upon the univerlal Vacancy of the whole Clerkſhips . Sir Archibaid 
Primroſe his/patent allowing him to joynCletks in Offices,is not only rarified in Patlia-, 
menr, but the yery Nomination of the baile {1x Clerks is Read, Ratified and Aprov- 
en in Parliament, whereby tae Eſtabliſhmenr of the Clerkfhips, was of new Conſticue 
by che King and Parliament, which no private perſon can Quarrel, becauſe the Clerk. 
ſhips were all Vacant , and none had any Intereſt, Nor has the pubiick,or King and 
Parliament to this- hour altered- the-ſame. - But on the contrar, Sir Arebibald Primroſe 
his very Gift is Per Expreſſum. made the Standart of- the Lord Tarbats Patent and Gife, 
from whom the Dcfenders derive their Right. -- Likeas, the AC of Parliament 1685, 
Ratifies the Eſtabliſhment of two Clerks in cach Office, . and that with reguard tothe 
Condition of che- Clerkſhips inr8ime paſt, Viz:- Per Expreſſum, three Offices, and two 
erſons in each Office, withour: the leaſt Infinuation of ones Conſent to another. Sys; 
hat Hayſtown the peyſon ' whoſe Conſent - 18 wrongouſly. pretended to have been neceſ- 
fary, did for ſeventeen years Acquieſce-arid Ganſent tothe Purſuer and his Authors offi- 
ciating by comwunicating the benefir of the.Cffice withont Control, and never in the 
jeaſt queſtioned the Purſyers. Rightz. ſo [that :jt was, Jus Tertii-for any perſon clſe ro 
Quarrel the Purſuer upon: that Head. And as the. Pnrſuer was well tounded: in point of 
Right, upon the conſiderations aforeſaid, ſo wasit alleadged for him, that the Kings 
impetrate Letter and- Method uſed: for-turning him, out by thoſe in Authority were 
moſt pregnant Acts: of- Concuſſion, as have fallen out in any caſe, notwithſtanding of 
what wasalleadged in the contrar,:upon the pretended AQ of Parliament 1621, as 
the foundation of the Letter, * For mo. 1 he Ferrer was opponed bearing no mention of 
the pretended AQ of Parhiament; but Per.Expreflum, mentioning bis Majeſties own Plea- 
ſure. | 240. That the {aid Af of Parliament 1624,. could. be no foundation, for the pre- 


tended Ancient Cuſtome of three-Tlerks-only;- becaule it expreſly Eftabliſhes three Oft- 


fices, and allows of rwo in each Office, and de fefio,two havealwayes officiat ever ſince. 
3tio. That the Deferidets have in both their- Print and Pleadings, groſfly prevaricar in 
adducing of grounds for'the ſaid pretended cuſtome of three Clerks only. They firſt 
alleadging on a Statute Anno. 159i, mentioning three Clerks, which 1s nottourly in de- 
ſuetude: Then they pretend theSraruce 1621; which. Eſtabliſhes three Offices,and allows 
of ſix Clerks.burt finding the weakuels of the {aid AR 1621,0n the account of all that is 
abovementioned,adduced againit it. jwhy the.ſame could not {uppore the impetratLetter; - 
They at laſt pretend; The King ar His pleaſure wirhour the Parliament, might overturn 
private mens Rights,. by - {uppreſhog. he Offices, and : places they hold, and bought 
from Subjeas according to rhe _ effabliſhmentr.of both King and Parliament. By all 
which'it might be eyident,the Kings Letter: was but imperrat,contraric to Law,and that 
the Defenders were but Ex poſt fa&o,cxcogitating grounds to ſupport the ſame. 40. That 
the Lords of Seffion did moſt uhwarrantably proceed in debaring the purſucr (fimarly 
without either lybell or accuſation,for Efto, the:pretended a of Parliament 1621, had 
been a ſtanding Law, and in force, yet.the preciſe point that the purſuers caſe differ- 
ed in from the ſaid pretended AR, being only the alledged want of Hayftouns conſent, 
Hayſtown whoſe alone intreſt,that point was,ought to have been the only quarreller of the 
purſuers Right in a legal way, Thatſo thepurſuer- might have occaſion npon the 
grounds above mentioned, to affert his own-Right, as abſolutely good . and rbar Hayſ. 
zone 17 years acquieſcence, and communicating the emoluments,did preclude all pre- 
text of the want of hisconlent. Beſide, that by the tenor of-Hayftouns own veric Righr, 
he had intreſ} bur in the half of cheoffice, and the purſuer and hisauthor, the other 
balf, to that there is nothing more manifeſt than the wiquity done co che purſuer, in 
turning him out for want of Hayſtouns unneceflary con{ent.{5to.As tro the marter of force 
and violence upon the purſuers inclinations , he : Jeavesto the World to judge whither 

the Lords their baffling all his expoſtularions at reading of the Kings Letter,their ſum- 
mar debarting of him without giving a caule, & aQua] inſtalling an other in his place, 

Their arbicrarly modifving of ſeven thouland merks Scozs , which was little over a 
Years purchale, of his Office, and that Ns was done by authoricy , and theſe ia 
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the Government Wartanted thereto, by che Kings Letter, were not more nor ſiMcient = 
oronnds to Over-Aw, any man. that had the lraft reguard for his own ſaftie toan awſul 
yecldivg t0 the anthority, that 10joyncd theſe things, eſpecially when the reclaiming - 
againft the Lords-ordinary lenrences in thoſe daycs., was ſo highly dilpicaſing , that 
the impunging of the Kings pleaſnre in his Letter would certainly have ariſen to an, 
higher crime, as tsevidentby the very tenor of the laid letter, expreſly threatening 
his Majeſties diſptcaſure againſt the impu*gers of che Lords their proceedings, efpect- 
ally itany that ſerved before their Lordſhips ſhould adycnture upon it; and likewayes 
- by whattthe defenders,and the V jicount of Terber in their Prints, did at this very time 
<hreatenthe purfuer with, on the account of this very ation; Which albeir the claim 
of Right dots expreſly authorize, and that the Parhiament bas ſuſtained the ſame upon 
the grounds pl.eaded by the purſuer, yerhe is chrearmed tobe Artaigned as one guilty 
of high crimes: Gn, That there was nothig clearer from the pointsof Law, opinion 
of PoRtors, the-pratice of Nations and thevery cuſtomes and Laws of Scotland, then 
thar Subjedts'may be vycrawed andconciifſed by thofe im Authoruy, and that even by 
the King bimſelf, and 'tor vertfying whereof, did:adduce whole Schools of renouned 
Lawyers of great credit inal Chriſtian Counts. And penticularly adduced, not only the 
calc of the lady Graves -contuffion by -Louderdail, 'but likewayestheconcuſfion of the + 
Earl of Mortoun by K: Ja: 5th. The concuffion of Bramford by'the then: Government,and 
the concuſſion of all theſe who in the late Government tranſaQed for-their Eſtates, 
liferents or joynturs, whowere all of they reſtored againſt the TranſaQtions-and deeds 
they were over awed into, '{o that as rhe. /Purſuerhad an undoubted Right, it is. moſt 

palpable , "he was turned out of the'fame by:conculſion, and againſt which. albeir ir 
be notarly known he did violently reclaime , yet. ex ſuperebundente, he has ſufficiently 
proven the ſame by ſeveralsot the then:Lords of Seffion, and other Gentlemen beyond 
exception. ſo'that his accepting of the 7000 mz can nevyer be {uſtained in Law.as an at 
of homologation of freedome of - clte&ion and will inthe ſaid purſuer, I1hecom- 
miſfions'intertoquitor upon chefaid debate, 'was inthe expreſs termes following, Viz. 

 — wn Edinburgh 5. December 16gO. 

The'Commiſin appoimeil for fines and forfauttars, after full and deliberate adviſing of the-above 
went ioned debate, are of opmion, thatthe purſuer had a kgall Tintle to bis office, And was 
:pus-from the fume-bycomeuſſimn, Reſerving #0 the defenders 10 be. beard upon the Alt of the 


__- Pmrſmtrralleadgetd Homotogation. © ls 
_ 'Therafter ithe -caviſe beingapgain called uponherg. iof.:Maneb 1691, the Defenders ur- 
ell thegroundyfollowing/for inferringan homologation by the-purſucr. ofthe Lords 
proteedrmgs, tipon the Kingy-letter againſt bim.is. 1m. Thar heacquielced withoutany 
| Reclaiming; '''2de. Tharthe acceptet ofthe yooo merks modified, and gavea diſchargy 
thereof,and renounced the office, and that neither :law nor praQice, can be abduced { 
derogariug any thing from the ſwſficienciceiof the fortaid Adts.of homologation, So that 
'Ffo. the purſucrhad been concufied, the laids:Aftsof homologation, utterly debarrs 
him from-reſtitution. Jtio. The purſuerdidiexercean other imployment, of-an adyo- 
cat which is inconfifent with:that of beingaiClerk. 
It was anſwered for the purſner. 10- Fhatthe oppanes the Teſtimonies of ſeyerals 
of the Lords of Seſlion, 'Clerks, and others upon his poſitive and axpreſs Reciaiming 
both the time of turning him out, andieyer-{ince, - 2do: Thatthe turning the Purfuer 
out of his Office,the way and marmer:proven, being an A of manifeſt Goneuſſon, ac- 
cording to the principles of Law, and the:praftice.of This and ather Nations, . And 
-thatthe Lords of the Commiſli9n has now fourid the fame.tco have becn ana of con- 
cuffion, I: isan orher conſequential principle therefrom, that ſo long as.the cauſe of 
concuſh n , and aw that was upon the-piirſuer, the time of his being turned out did - 
laſt, that whar ever he did medio tempore-ir:- purſuance of, or:.complyance with what was 
abſolutly enjoyned and commanded,can import 1no.a@t of hoamologation, as being in 
Law no mbrebutthe-effe@ of the ſamo original Aw,and:an att of neceſſity. and nor of 
treeeleion& choice,as isnotarly held by the-whole:world of forraign Lawyers, And 
as the famous Maſcard who cites the opinion of the Lawyers, . in rhe cale of the Biſhop 
of Placentium his being metee regio, turned out of his Biſhoprick, for that ak ſhews, 
That albeit he had not only renounced that of Placemizens , -byt likeways poſlcſed Offes, 
for'five years, yet after the Emperours death, he.is -reponed againſt his ſaid renounci- 
ation upon the aboye mentioned ground, expreſly ;- Viz. That during the Emperours 


Life, 


life, who commanded him out of his benefice Darabat cauſa metus, So that his re: 
nounciation, and all thar he did in complyance with the Emperors command, was the 
effeR of hisdread and aw of the Emperour. 80 likewayes, is it praQiled in Scotland, ac- 
cording to the learned Durie in his decefions 27 June 1632. Caſſie againſt Fleming, 
where a wife is reſtored againſt her conſenting to her husbands alienation of her 
| joyn:ur lands, becauſe that ſhe having proven that her Husband had oyerawed her 
| ſome time betore, an.i was yet on life, the time of her conſenting, ( for the 
| ground debated, was that during her Husbands life, Darebet & ſubſiſtebat eadem cauſe 
j metar:) Likeas upon the 21 Fully the ſaid yearz The Lordsdeclare in the paraleal caſe 
tharthey will decide the ſame as they did the former caſc of Cofffe & Fleming, T hereby 
eſtabliſhing it as a principle , that while the cauſe and motive of Aw and Fear con- 
tinues che aw it ſelf and dread alwayes laſts; And upon which , eſtabliſhed and uncon- 
travertcd principles in Law and Reaſon, it is that by the claim of Right ane aft of 
Parliament reſcinding Fines .and forfauiturs, the Leiges are reſtord againſt whatever 
rranſaQtions they made in reference to the (aids Fines and forcfaulturs, during the late 
Government,as accordingly the Commithon hias decided already in the caſe of Hunter 
his accepting of a new Tack from the Lord Teftert That it could not prejudge bim of 
the benefite of his fortner ſtandingrack. And therefore the purſuer his accepting & dif- 
charging of the 7000 Merks,8& renouncing the office in favours of Heyſtown, who by the 
Lords atbitration was wrongouſly thruſt upon the purluers Right , can be no att of 
; Homologation, no more than the Lady Gray, her giving a diſpoſition of her E. 
[- ſtate for a Summ of money to Lauderdail,atter ſhe was thruſt our of che poſſeſſion. And 
| it is well known, that notwithſtanding thereot ſhe was reſtored againſt the ſame. Jeio. 
Ir is nonlence to pretend that the purſuer exerceing as an Advocar, after his being de. * 
| barred , was a Homologation of his debarring. becauſe the Officiating as an Advocat 
is incc-nſiſtent with the office of a-Clerk , For it is obvious thar the purſuer, his being 
altogether idle isas inconfiitant with the ſtation of an Officiating Clerk, But this merits 
yh no anſwer, And it is not true. es OP Ren 
J Replyed for the Defenders. Imo. That the caſe of a wifes being overawed by her 
 Husband, obſerved by Dwrie, has no Annallogie with, the Purſucrs caſe , char being ex 
cepite metiis , and the purſucrs caſe upon tac head of coneuſfion. 24s, That the ground of 
the Purſuers pretended Aw and Fear jn this caſe, being the Lords of Seffions ſentence, 
turning him out , Itis uncontrayerted , That if any of the Liedges comply with the 
Lords of Sefſins ſentence or decreet, in any caſe by payment making conform, 
ot giving Obedience thereto z Yea by'the very extrafting of the decreet, the 
{ame is {o farr. a. Hoinologation of the ſentence, .that the partie cannot be heard tore- 
claim.” Jtio. Thar in this calc there was no Legal Compuſitor at all, competent as 
gainſt the purſuer , for cauſing him accept of the Jooo. merks, fo that his acceptance 
thereof, and giving renounciation, were voluntarie and ſporitaneous deeds, 
Duplicd for the Purſuer ; to the firſt, That it was an abſurd miſtake in point of 
Law, To ſuppoſe a diſtinQion or difference berwixt the afts of Homologation of 
faltum meticuleſum ex met maritali, and a fallum meticuloſum ex coneuſſione, for metus 
is alwayesthe medium in both caſes , only that in concuſſion , the metis is inferred by a 
perſon in publick Autt.ority. And in the other cale by a perfon uſurping, -or roo far 
extending a private Au-hority , and the indureance of the Fear, is in both caſes com - 
menſurate by the continuance and laſting of the cauſe and motive of it. And as to 
A deeds of Homologation and nature of rhe ation of Refſtiration ariſing to the partie 
; Lzſcd in either cales ', The principles in Law are indiviſibly the ſame, as appears by 
what is learnedy Debated , by Dwrie from the T cxts in Law, and DoQors in the fore- 
Cited cale , agreeing in every point with all that has'been debated for the Purluer. 
To the Second, That 1m. It is fimpliciter denyed , that the giving Obedience to the 
Lords decreet , when there is no remedie competent for reclaiming againſt the ſame, 
can inferr a Homologartion , as the Lords themſelves found in the caſe of ntrs. Dowglas, 
: and the Children of Moxſwal againſt the Duke of Qreensberrie. 2do. That in this caſe 
| of the Purlyer, it is utterly denyed there was any thing of a Legal ſentence , upon a 
Iybel, or hearing of che Purſger upon his intereſt, but allanerly a ſummar and execu- 
tive at, or Ordinance of the Lords in purſuance of the Kings pleaſure, againſt which 
there was no Remedie by Reclaiming, 2 the hazard of being counted ſeditiou 8 
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and prniſhed asan impugner of the Kings pleaſure , Which how dangerous, is left to 
your Lord(hips to judge, Eipzciaily, when upon his owning of his intereſt, And plead- 
ing the bencfice of the Claime of Right, after This Happy Revolution, he isthreat- 
ned with extraordinary matters, as 1s well known, And the ſaid very executive at, 
or Ordinance of the Lords , is one of the means of concuſſion, complained of ; For 
had not the ſame followed on the Kings Letter, the Purſuer might have keeped his 
placez And therefore nothing done be the Purſuer in complyance with the Executive 
Ordinance , while that Government laſted, can in conſtruftion of Law be underſtood 
any thing elſe, bur the efteAts of the Aw that was upon him, why he durſt not afferc 
his own Right , but either comply or outerly loſe all. To the 3d. That the ſame is 
an abſurd quible, for not only were all imaginable compuliitors that might turn the 
purluer out of his place ( The keeping, whereof wasthe only mean that did ſecure him 
againſt the 7039 Merks ) already execute , and he actualy turned out, and an other 
inftalled in his place; Bur there ſtill remained a farther and moſt yehement compul- 
fitor againſt him, tor taking the 7000 Merks, Viz. Thar otherwayes by inevitable 
necethi:y he behooved to loſe all ; And the Law ſecuring him under ſuch a neceſſitous 
JunRure, That whatever he did for ſavinga part of his means, rather then tolvle all: 
His ſo ſaving to prevent his utter loſs, can never be conſtructed an att -}f deliberat and 
ſpontaneous renouncing the beneface of recovering what he i-juriouſly loſt, but al/eriar- 


ly a ſaving of what for the time he could, and this likewayes is held as a principle by 


all Lawyers, that the party concuſſed frem his Right and accepting of che mean price, 
and diſponirg his intereſt , 1s never underſtood to Homologate the concuſſion or aſſent 
to the wrong done him: But allanarly to conſult his own intereſt, Quo minus perderer, 
an3 the ſame queſtion occurred in that caſe of the Lady Grayes, and a'} others of con- 
cuſſion, wherein the partie Ixied , did both give Rights and take money, and nor- 
withſtanding thereot was alwayes reſtored againſt ſuch deeds, and whatevyerelſe they 
could have done under awful circumſtances, which debarred them from redreſs and 


remedie for the time. Upon which debateqthe Commiſhon pronounced their interlo- 
quiror in the Terms following, Viz. 


The Commiſſion of Parliament appointed for F ynes and Forfaulters are of opinion, that a+ 
nv deed done by the.purſuer during tbe power of the concuſſion cannot import an homolog a- 
34on of the Lords ſentence, [o farr as to debarr him from reſtitution, when the bazard is 6. 


ver: And therefore that the ſaid purſuer ought to be reponed 10 bis Office of Clerk ſhip. 


The purſuer 1s able to inſtruft, Fhat by continual perſecutions, impriſonments, and 
other milſeries which he was expoſed to in the late eyil Goyernment, exzxr after he was 
caſt out of his Office, h1s lofles multiplyed and did ariſeto a very conſiderable ſum, to 
the great detritnent, & almoſt ruine of his Familie, thothe preceeding part of his life 
had been a courle of ſerving and ſuffering for the Royal Family & his Country. All 
which did not diſcourage him from the lictle ſervices he was capable of & had occaſion 
to pertorm ſince the late happy Revolution. Therefore he is moſt confident to obtain 
Juſtice, and to be reſtored to his office, which is his nnboubred right by a Parliament 
that hath expreſt ſo great a ſenſe of the evils done in the late reigns, & did particularly 
by the claime of rignt, provide for-reſtitution of the loſs of offices. Eſpecially ſceing 
the grounds of Law and reaſon 1n his caſe, whereupon the Commiſſion proceeded are 
moſt clear & convincing to every mans reaſon, yet for jurder latisfaftion & convittion, 
the proper words inthe AC 1621,and in the Kings Letter 1676, with the Depoſttions 
of the Witneſſes, and Quotations of Law, and Praftices are hercco {ubjoyned. 


Follows the Clauſes of the At of Sederunt (G21, whereby it appears evidently , that the 

 Eftabliſhment of the Glerksbips in three Offices, was only intended, and not the diſcharg- 

ing of two officiating Clerks in each Office, and that whatever may be pretended , Tet the 
private Intereſt of #bethen Clerks, was the only Canuſe and Occaſion of the AG. 


Ic is the expreſs will of the Lords » Likeas, they hereby declare that their Authori- 
z:ng and providing of the Proviſion givento two perſons ad mitted in ilkee an of the 


ſaids three Offices, tends allanarly to eſtabliſh the Right and Security of the indiviſible 


place 
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Place and Office in the perlon of two provided. &c. Likeas it is declared, that it ſhall 


_ not be permitted to the Clerk Regiſter preſent, or his Succeſſors in time comming, ro 


joyn any perſon with rhe Clerks {erving in the {aids three Offices , except by the Ad- 
vice and Conſent, and ar the deſire of che Principal Clerk ſerving for thejtime inthe 
place ; And no otherwayes, &c. 


Follows the Clauſes of the Kings Letter, anent the Deference emjoyneT to the proceedings of 
the Lortls of Seſſion, and the Order for turning out tbe Clerks: Anno 1676. 


fs we have truſted you with the preſervation of the Rights arid Properties of our Sub- 
jets, &c, So we will ſuffer none of our Subjedts ro reproach your procedure, much leſs 
thoſe wholerve before you, &c: And it is OUR Furder Pleaſure, that in all time com- 
ing,there be only three ordinary Clerks of Seffion,befiderhe Clerk of che Bills,accord- 
ing to the Ancient Conſtitution, and that of the number that now ſerye, ye make 
choile of rhree that ſhall ſtill ſerve, and that ye modify ſuch ſarisfattion to be payed by 


thoſe that remain, to thole that arc to go our, as ye ſhall find Jult and Reaſonable. 


Follows the Texts of Common Law, Opinions of Do@ors, Deciſions of forraign Courts, 

Pratiques, and Deciſions of the Lords of Seſfion, whereby it is demonſtratively evident, 

That any Tranſa®ion, Contrad, or other Deed, that a Party has been induced into, by the 

Aw and Dread of Perſons in Authority, is reduceable, And the party leſed to be reſtored 

againſt the ſame, as veing induced by Concuſſion, or Impreſſion, aid that even in the Caſe 

of Dread and Fear of a Soveraign, or Kings Command. p 

And that while the Authority or Cauſe whence the Fear proceeded does laſt, no Deed 

MeG1o tempore by the Party leſed, can import a Homologation in the leaſt. 

And that the Party leſed his very private reclaiming, and teftifying of bis diſſent is an 

Evidence of bis being Over-Awed, and that he had. not the freedom of bis EleGion and 

Will. : | 

Im. The whole Tittles in the digeſt: & Cod: de vi &+ met, particularly the Lex, ij. Cod; 

de bis qui vi,&c- whereof the w.»rds are,si per Impreſſionem quis aliquem metuens in officio con- 
ſtitutum(id eſt,in authoritate conſtitutum)re: ſue ſub venditienis titulo fecerit eeffionem,quodEmp?3 
tum fuitreddatur; That is, if a perion out of Dread of any in Authority ſell his Goods or 
Righr,that the thing ſold,be forthwith reſtored back to the Seller,& according to which 
Law, Bachovins and the DoQtors, Judge Reſtoration comperent aganiſt the Impreſſion, 
and Fear Inferred by perſons, Qui ſunt in poteſtate Summa & perpetua, as Broumaen upon 
this Law cites them, Ee Fa 9 ES 

2do. Maſeardus'deprob. Concl. 1055. Nam. 36. Holds it as a principle that a Subjeft is 

reſtorable againſt the Lxſion, ſuſtained by a TranſaQtion entered into by Authority,or 
Command of a King, and his words are, Quod metus Reginus propter quem falta fuit Renun- 
ciatio ab Epiſcopo placentino de Epiſcopatu ejuſdemi ejvitatis non impedit, quo minus illa renunciatio 
retra@ari poſit. And the ſame is held by Baldur in his 142Counſel, whereof the words are, 
Compromiſſum dicitur permetum faum'eo quod partes teneantur parere Domino, lo that where- 
ever the Authority ofa Soveraigh, bt Lotd'interyeens the patty lzſed thereby, is in 
Lawalwaycs reſtoreable againſt the ſamen; Tis 


' Jtio-- Sinelar in his ColleCtion of the Lords deſtifions in the year 1543, anent the caſe 


of the Earl of Mortounr ation againſt Q: Mery foi reducing the Reſignation and dilpo- 


| ſition of the Earldome,” made 1n*fayours*' of King James the 5tb her Father; The 


Lords luſtained the aftion againſt her lummarly. And Albeit ſhe was Minor, and the 
reaſon rendred in the deciſion, 'Per expreſſum, 1s as follows, Viz. Becauſe it is provided 
by the att of the Lords of Council;*lately made -ſince.the_deceaſe of the King, that 
whoſomever complains,that they were hurt-itrrhiir poſfeſons, Land, Hererages,Goods, 
or gear, be the King Mediate vel immediate, that it ſhould be leiſum for them to call the 
Queens Adyocat and Comprttoler bean fimplec* Bill without delay of Table or dyetgo. 
hear:them reſtored again totheirpoſkcſſion. & that becauſe it was heavily murmoured: 
thar the King oppreſtiome of bis: Leidges in ſick-ſort in his liferime, and they now 
complain'd thereon; The Lords now for relict of their own conictence , and Sawle de-. 
viled the ſame, and therefore the Lords decerned, as ſaid is, April 12. 1543. i 
4to. Balfour oblerves our of the records of the Seſſion, that on the 14 Aprel, the ſaid 
£543 Year of GOD, inthe caſe of ox Lord Mortown againſt the Q: and 14 Fully 543; 

&* | ord 


@ S iS 
Laird Dundaſ7, Contra Craighall. I: Tz C: 581. The Lords founa that if a man be but 
ſolicited by the King tro make a diſpohcion or alienation of his goods and gear, the 
allievaticn ſo made is underſtood to be throw juſt Fear & Dreadour and much more, 
*f a man be threatencd and impriſoned be the King , and therefore that any ſuch 
a{li-narjon or diſpoſition isReduccable, Void and Null. 
Fto. Sinclar obſerves, Thar upon the 23 of April , in the ſaid year 1543, in 

a Red? at the Lord Teafters Inſtance, of a Sentence and Declaration of his Majeſties 
Pleaſure pronunced by the King himſelf, annear the Shirriffſhip of Peebles, which be- 
longed heri:ably tro my Lord, whereby upon the Kings being dilpleaſed with my Lord, 
| that two Thieves did eſcape-out of Priſon ia my Lords Brothers Litetimme, which was 
the Brothers faulc only, and ſubmitting himteltf co the Kings Determination and Will, 
the King decerned him totyne the Fhirriffſhip, and to grant Infeftment of the ſame to 
the Lord Fleeming. All which is accordingly performed, and yet in the ſaid year 1 543, 
and after the Kings deccale, the Lord Teefter having intended his ReduQtion as ſaid is, 
The Lords by their Sentence Definitive reduced the Declaration of the Kings will, and 
Infeftment that followed thereupon, and that for the reaſon following in expreſs Terms, 
Viz: Becaule the King exc:ſſerat arbitrium boni Piri in declarands ſuam voluntatem quia gravins 
punierat diflum Dominum quam de jure puniendus erat pro boe delifto, Becaulc by no Law, 
Reaſon or Conſuerude, ought he to have tint his Heritage thereof, and ſo the King 
could not upon the ſubmitting the matter have taken my Lords Heritage frem him, 
Duia quando quis ſe refert volumtati adverſarii ſui ille non poteſt de jure inique arbitr3ri, & cou- 
ira rationem, Duod fi fecerit reducitur ejus voluntas. 

619.The Lords of Seffion upon 20 December 1671. Obſerved by the Lord Szeirs in the 
caſe Betwixt Bremfoord and Callender, wherein Bramfoord ſceking repetition of a Summ 
payed be him to Callender, which payment GCallender aJleadged that Bramfoord had 
acquieſced-unto by entring tothe poſleſſion of the Eſtate of Bramfoord, which had been 
fortaulted, and ro which the Government in the year 1647. Did reſtore him upon 
theexprels condition, that he ſhould not quarrel the payment of che umm that he was 
then craving repetition of, the-Lords found Bramfoord no wayes bound to ſtand to the 
Terms or condicion of the foreſaid reſtoration, and thar his poſlceſfing his Eſtate, Albe- 
it in the Terms and qualifications of rhe ſaid condition imported nothing, whereof the 
reaſon is marked to have been, becaule Bremfoord was Ex neceſſitate, to yeild to the power 
of the Government for the time, wherewith he was not able to contend. 


4 


That in the eaſe of concuſſion, the partie Leſed bis private reclaiming and 1eftifying the 
wrong done bim 10 his own friends, is good ground whereupon to reſtore him againſt all 
deeds done by bim., medio Tempotc.in referance thereto, is Recorded, 


| 1990, By Papone as expreſly decided by the Parliament of Paris, onthe gth of Auguſt 
1545, whoſe words are, 'Feu. Monſienr le Chancelier Poyet bomme redowtt, fit Commandement 
& un conven par ſes ſaurs,de faire partage auec elles & leur laiſſer leur portion virile dens troin mo- 
is: a peine de perdere ſa part en Pheredite dont eftoit queſtion, Voyant ce frere la Grandeur de ee 
Eommendment dont il ne prunoit reclamer, ores que ſes  faurs euſſent quite. Voyant auſſi L. intoler- 
able greiff que ce luy eftoit , obeyt mair ce fut apres aucer proteſte a part de Pinizre qui luy 
eſtgit failte, &* de tout faire irriter en temps . de juſtice. Ce qu'il obtins depuis par Arreft de 
| Paris @ moyen de ladidte preftation, Le. @ iour d Aouſt, 1543: Papon Lib: 16: tis. }. a= 
ret 10. And it 1s proyen that the Purſuer did reclaim both publickly and priyat- 
7 1. The cale is alſo obſcrved to haye been the ſame way decided by the Senat of Tho: 
leuſe, and it js {0 determined by the praftice of Hellend, as is notted by Chriftinexs in 
his Decilions of the ſoveraign. Courts of Holland, .vol: 2 deciſ: 114. num. 5 wherein he 
cies the Fragkice of the Scnat of Tholouſe, and others. | 
- Jtio, [hat Fear and Awariſing from Deeds, which of their own Nature may im- 
part Awfulneſs, needs no Proteſtation at all to be interpoſed, is held as a principle by 
all Lawyers. Yet the Purſuer did proteſt and contend as much as was poſſible againſt 


> 


on Awtul Authority with which he had to do, as iscyident by the Depoſitions fol- 
OW1Ng- : : 


Follows 


9 \) 
- FONT the Depofi tions of the Wins Ctoving that we Purſu uer Fs 
boh i publick, and private,” 


A RY of Sit ti Hall, nd Sir Witham Hhaitnuks ha the Cal of Miz 
Alexander Monto ,a gain Mrs. Job 1 Mackenzie and' James Filtice.”' ed nant 


OR. Joby Baird af Newbyzb, one of the Senators of the Coledye of Jaſtice, Atl Fx 
tic and above Married'; being foleniiily: ſworn , purged, atid, examined, 

pones, That it being now ſo longa time ſincethe Kings Letter Sneer hp oe Clarks, 
Wag read, to the Lords of Seffion, The depontht cannot beNptciat a8 5 Mland: every 
one of the Particulars mentioned in the Tntetr gators,, bur'dehic _ nt heremembats 
very well thar the Purſuer hw? & reclaf ; IE paint ,thts order of 
Lords, for reducing the Cler hrees 2008 grecularly "tot'y eo che] Purſnervr 
as one, according tothe meanin got. the K opt erter; that fre reclaittÞoth 
the ticrie of the reading of the Tart i in preſence df the Lords: "nd theteafter? Arid pat. 
ticularly thar the Purſuer reclaim d Pr 'the ;ryOane himſelf; Ind would hat 
Tp:ak wich him for twp ye rs There ef, ps a . AT eters PPrelerit Whete 
the Jaid Letter yas;read,and [ay arid h cat this is the criich, as he DA 
aoſiver” ro GOD; Sic ole 2 obp 'B aird, "Nr Ti, ls Hxmiltin 

Sir John LockMari of Cafthbi d'fiftic ok. theteak NE Rrnrdly' ſwpry, 
examjned, and yurged, Fe 43 th a the aepoen es {he av OR] bard 
cular "circumſtances of - the Xpre ffiors* Poet CI Ke ec ers, 
depones. that he heard Commillat Monro deGlite his Mint Cibntdb* $9 hes Jepobanie Je- 
fore the Lerter wasread; And as he remembers uſed tome expreſfionsreithing agaidit c 
the Lecter the time 1s was read in pteſetice of the Lords, 0d after be was turned © 
remembers he has uled words Io ver TE, apr je fot bis betap rothed '6 
and that rhe de Khonent never heard Mr. Morro dar of thAKbject: withbur: tepining 
Cano ſeientiz; The deponent was ol of the Lagds of SeffiSnythie time of rending the ſaid 
he and this 1 KF truth, as be hat atifiver” oo GOD, Sic  ſubſcribitur  Jobn.Lochbrt, 


Hat, Lamiltoun. _ C 
ref efmeniah, oh « the! Silt -of = 'Cdltge he bf 


io foltitmly ' (wr purged,” 2nd 


fe 
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yeh yea yay, "married: 
exathined : Jepones, BI - cantiot $ mber of 0 {hs arecles C cunflnces tmentioned 
th thelacerrogaters, but. that he remertiber3” on the Tetttr Was tead ; ; The 
purſuet reclaimed againſt rhe ſane, and (aid thar he fg achuſred his place from 8h 
Arebb4dld Primnofe LITE Regilter,and he thot pht it ſfrabgs" by -4 Jp be dull be digltzed 
therein for though | he. wanted a "place, he. t thi git WK <orka mee thye 
provided him to a place in reguard of his gt&at Fee & EX ft TY fo 
both in England, Scotland, and Ireland: Depotiss, that the Lectet being 

intimar che Ty te on 


Commiſlars reclaiming all the Clerks were pyrQur. 0. .the ourter. 16 

out calling any of rhem in, as he deponent beard, 
that they were put out. And the next nc ning. ke urtge t Spe to te Fbpotienns 
Chamber , and declaped he. would go in aid poſſeſs his ledt a9 Clerk of the 5 
fince there was no. intievarion” , of the ſentence. ied by ro, Ae the & MY 
might go with him, whereunto thedeporienit egh conſented & went 'borh rowntdsthe Pie 
tiament houſe, The leng thof the midle .of the old Kitk ..' where Sir Dtrith * 
met them, who asked where the. deponenr,, - arid the” irfttet were go going, To w ih 
the Commiſlat anſwered; that he was going to keep FED of his own ſeat ag Ct þ 
of the Seffion, and the deponent did acknowledge going Fir tray for the fans 
purpole, whereupon Sir Patrick Murray by ſeveral rang genes ad aa e the togO go 
becauſe ir would be ill taken, and would prejudge them by:whitf they hr 
perſwaded to go back with him,” and furthet Jepones, thar the. de ee did ofteti 
aker that, hear the Purſer reclaim againſt thelaid ſentence Ctuſs ſeientie pater, and 
this is the Truth, as he ſhall anſwer to. | D,  Siofubſeribetur Robert” Hamilown , 3 Job 
Hall, William Homiltous. 

Sir Alexandey, Gibſon ot. Adeſton,, one 4 the Clerks of Selffion, aged fifty five 1 Gat 
or thereb matricd, bein ſolemnly lworn, purged, and exatnined, depones, thataf- 
cer.the Kings Letter for reducing the Clerks was read, Cotnriſfar Monrodid thake a: 
Repreſentation to' the Lords of his concern Tr that Mater, ard defixcd thar they 


would take his Caſe ro conſideration, before 0 procceded on the matter, : or 
cre 


ried, being ſolemn 
Prejetavanand Comn 
And he asked then, vhs 


ro take their ſears a3-C 


gue, qued mas follum oft ab initio 


impreſſionem, And the Example he adduces is 
opter quem foils fait renuncietto, ob Epiſcepo pla 
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where his words ate, Suede 


fore{aid Balfeur obſerves that upon the 15 of April 1543, io the laid cafe 
L: Morioun contra the « x4 n, The Lordsdid find in the exprels wordsfollowing, Yi. 
bat IX once occaſioned by the King continued, an. endured till his 
iahoek deceaſe, 'who was the caule thereof, Sothat eng Bi lifetime, the maker 
of the aid infeftment or diſpoſition durſt nor Purſue for reduCion thereof. 
©  2#is. Thatthe Lords of Section in the foreſaid Cafe of Bramfeord Anne 1671, did ex- 
1 &; find, thar albcit the forefaultute of Breowferds Eltate was taken off, and the E- 
reſtored to him upon the condition that he ſhould nor Quarrel the Sutnms uplife- 
ed by Colleader : And albcit Bremfoord did accordingly polleſs his Eftate,co which he was 
reſtoxed upon the ſaid expreſ5Condition: Yet the Lords found that his ſo poſleffing could 
not import an homologation of theCondirion,or debarr Bremfoord from craving Repeti« 
' tion of the Money,& the Reaſon adduced is,becavle Homologation muſt import a free 
conlent, which the Lords found Bramfoord had not the freedome of under the then 
Government, but behooved to poſſeſs his Eſtate under what cverGondition or Qualifi- 
cation they pleaſed, till the revolution did come about, whercupon the alleadgeance of 


bis Homologation was repelled. 

M oe The [ons upon the a7 Tune 1632, As Darie obſerves in the Caſe betwixt Caffe 
. and Flgming, did repone a Wiſc.againft her conſenting wich her Husband co the alie- 
natidnof her Joyature Lands , in reſpe@rhat her Husband had oyer-awed her thereto 


| fome- 


5, competent .a 
Fear, | 


that it is a- 


Faly the laid Lycab (as Dwrie aiſo. obſerves in che 
-  ... - ) declate they. willdecide that Cale of 
| Caſc of Caſſie contre Fleming: So that the praftice 
principle, that durante cauſe metus awnquens purg err mietus; 
tempore done by the patty Li#ſed, can never itaporran © 


ac price of hee BE. 
nevertheleſs the Lords 
clic of invincible 
loſs all. . 8 that a 
Puriuers Office, out of 
©” wks the ns 
O take the man thi 4 
the time racher thea wo. | 
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